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PER CURI AM

Steven Leavitt appeals the decision of the district court
affirmng the magistrate judge’'s denial, in part, of his nonparty
nmotion for a protective order with respect to his |awers’
unredacted billing records (the “billing records”). Leavitt had
provided the billing records to Potonmac Electric Power Conpany
(“PEPCO') pursuant to its obligation to indemify him W t hout
Leavitt’s prior know edge or consent, PEPCO produced the billing
records to appell ees Support Term nal Services, Inc., and Support
Term nals Operating Partnership, LP (together, “ST”), which are
PEPCO s adversaries in the underlying litigationinthe District of
Mar yl and. Leavitt then sought a protective order on privilege
grounds, seeking return of the billing records and a prohibition on
their dissem nation and use by ST. In its July 16, 2004 bench
deci sion addressing Leavitt’'s appeals of the magistrate judge’'s
rulings on privilege and retention issues, the district court rul ed

agai nst Leavitt.

Following oral argunment of this appeal, ST returned the
billing records to Leavitt’s counsel and filed a notion to dism ss
this appeal as noot. As explained below, we hold the notion to

dism ss in abeyance and conditionally remand this matter to the

district court for an initial nootness determ nation.



l.

The underlying litigation pertains to an April 2000 oil spil
in Prince George’s County, Maryland, froma pipeline owed by PEPCO
and operated by ST. Leavitt served as a contract engi neer on the
pi pel i ne project for PEPCO and he was at the scene of the spill.

Al t hough Leavitt is not a party to the underlying litigation, he

was identified as a key witness to the spill, and he pronptly
retained counsel in spill-related proceedings (including civil
litigation, as well as investigations by state and federal

authorities). As part of PEPCO s obligation to indemify Leavitt,
PEPCO has been paying Leavitt’s | egal expenses in connection with
the spill-related proceedings. The billing records were provided
by Leavitt’s lawers to PEPCO s counsel on a nonthly basis, in
order for PEPCO to satisfy its obligation to pay Leavitt's |ega
expenses. Leavitt and PEPCO entered into an oral joint defense
agreenent with respect to the spill-related proceedings, and their
counsel agreed in witing that the billing records would be
mai nt ai ned in confidence.

In June 2002, without Leavitt’'s prior know edge or consent,
PEPCO provided ST with the billing records — anong sone 84, 000
pages of docunments produced by PEPCO as part of pre-litigation
settlement negotiations between it and ST. PEPCO thereafter, in
Decenber 2002, initiated the underlying litigationin the D strict

of Maryl and agai nst ST, seeking spill-rel ated danmages. ST asserted



count ercl ai ns agai nst PEPCO, and formal di scovery commenced bet ween
the parties, during which PEPCO produced additional copies of the
billing records.® The billing records detail the work of Leavitt’'s
| awyers on a day-to-day basis over a period spanning at |east two
and one-hal f years. Upon reviewof the billing records, ST decided
that they contained references to docunents that had not been
di scl osed to ST by PEPCO during discovery.

On July 31, 2003, ST served on Leavitt a subpoena issued by
the district court for the District of Colunbia, seeking docunents
in his possession related to the underlying litigation.? In
Septenber 2003, in response to the subpoena, Leavitt produced
nearly 3000 pages of docunents. ST was dissatisfied with those
di scl osures because they did not include sone of the docunents
referenced in the billing records. In the course of subsequent
communi cations, Leavitt first |earned that PEPCO had produced his
billing records to ST. In md-Novenber 2003, counsel for Leavitt
demanded that ST return the billing records because they had been

i nadvertently disclosed and contained privileged information, and

!On appeal, Leavitt maintains that PEPCO inadvertently
produced his billing records, and that ST was obligated, pursuant
to a discovery agreenent, to imedi ately return any docunents that
wer e obviously produced by m stake. ST contends, however, that
PEPCO i ntentional ly produced the billing records in support of its
si nce-wi thdrawn claim against ST for recovery of Leavitt’s |egal
expenses.

2ST's decision to obtain the subpoena in the District of
Col unmbi a has been a nmatter of controversy, but not one that is
before us in this appeal.



t hat counsel for ST were in breach of their ethical
responsi bilities by keeping them Counsel for ST refused to return
the billing records, advising that they would continue to use them
in the representation of their client. ST s counsel also pointed
out that the billing records established that Leavitt had conti nued
to withhold docunments responsive to the July 31, 2003 subpoena.
On Novenber 28, 2003, ST filed a notion in the district court
for the District of Colunbia, seeking to conpel the production of
addi ti onal docunents from Leavitt. In support of that notion, ST
attached copies of the billing records. The nmotion and its
attachnments thus becane available to the public on the court’s
website. Pronptly thereafter, on Decenber 1, 2003, Leavitt filed
nmotions to seal and for a protective order in the district court.
On Decenber 17, 2003, the court denied Leavitt’s notions w thout
prej udi ce, pending resolution of related privil ege issues raised by

PEPCO in the District of Maryland. See Potomac Elec. Power Co. V.

Support Term nal Servs., Inc., No. 03ns3139, slip op. at 5 (D.D.C

Dec. 17, 2003). The court directed Leavitt to pronptly file his
own nmotions in the District of Maryland, “or, alternatively, re-
file his notions in this Court after a decision in the Mryl and

case is rendered.” 1d. at 5-6.°

30n Decenber 12, 2003, PEPCO filed a notion in the underlying
District of Maryland litigation, seeking, inter alia, the return of
the billing records on privilege grounds. In a Decenber 22, 2003
Order addressing the discoverability of assorted legal bills in
PEPCO s possession, the magi strate judge determ ned that PEPCO had
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On Decenber 23, 2003, Leavitt filed, in the D strict of

Maryl and, the nonparty notion for a protective order at issue in

this appeal. Leavitt thereby sought return of the billing records
and a prohibition on their dissem nation and use by ST. He
contended that the billing records were protected under the

attorney-client privilege and the work product doctrine. By O der
of January 29, 2004, and a clarifying Order of March 16, 2004, the
magi strate judge rejected any notion that the billing records were
presunptively privileged in their entirety. See Mar. 16, 2004
Order at 2; Jan. 29, 2004 Order at 2. However, the judge agreed
with Leavitt that PEPCO s production of the billing records,
wi t hout his consent, did not waive any privilege shared by Leavitt
and PEPCO pursuant to their joint defense agreenent. See Jan. 29,
2004 Order at 2-3. The judge thus permtted Leavitt to identify
the portions of the billing records for which he clained
protection, followed by briefing on the privilege issues. See Mar.
16, 2004 Order at 1-2; Jan. 29, 2004 Order at 3. In the neantine,
the judge authorized ST to retain a copy of the billing records

“for the sole purpose of being able to effectively chall enge any

wai ved any privileges it held in those bills by demandi ng recovery
of spill-related | egal expenses from ST. Subsequently, on January
30, 2004, the judge deemed PEPCO s notion for the return of the
billing records nmoot in |ight of the Decenber 22, 2003 Order. That
Order did not address whether Leavitt — rather than PEPCO — was
entitled to assert privilege clainms with respect to the billing
records. PEPCO | ater unsuccessfully appealed that Order to the
district court.



m spl aced clains of privilege.” See Jan. 29, 2004 Order at 3; see
also Mar. 16, 2004 Order at 1-2. O her copies of the billing
records were to be returned to Leavitt, and the filings in the
District of Mryland that referred to naterials subject to
privilege clains were placed under seal with the Cerk. See Jan.
29, 2004 Order at 3.

On February 12, 2004, and March 31, 2004, Leavitt appeal ed t he
magi strate judge’s Orders. At a hearing on July 16, 2004, Leavitt
mai ntained to the district court that the billing records should
not be parsed for privil eged and nonprivil eged material, but rather
shoul d be protected in their entirety. Leavitt also challenged the
magi strate judge’'s ruling that ST could retain a copy of the
billing records for the purpose of opposing Leavitt’'s privilege
cl ai ns.

Inits July 16, 2004 bench decision, the district court rul ed
on Leavitt’s appeals and agreed with the magi strate judge that the
billing records “are not globally protected by any privilege,” and
that the parties should proceed with argunments over protections for
particul ar portions of them See Tr. Mts. H’'g at 54-55, 58-59.
However, the court determ ned one privilege issue without waiting
for the magi strate judge’'s initial assessnent of it, ruling that
there was no privilege attached to references in the billing
records to specific docunents, where those references bear on

whet her PEPCO was forthcomng in its docunment production to ST, and



where those docunents were not the work product of Leavitt’'s
counsel. [d. at 55-59. Finally, the court decided that ST could
retain a copy of the billing records, pending full resolution of
the privilege issues. 1d. at 59. A docket entry for the July 16,
2004 hearing reflects that Leavitt's appeal of the nmagistrate

judge’s Orders was denied” for reasons stated on the record in

open court.”*?

.
Leavitt filed atinely notice of appeal, and we conduct ed or al

argunment on March 16, 2005.° Leavitt has asked that we: (1)

“Pendi ng this appeal, Leavitt has not pursued his remaining
privilege clains in the District of Mryland, or re-filed his
notions to seal and for a protective order in the District of
Col unbi a.

*Leavitt has properly invoked our jurisdiction pursuant to
Perlman v. United States, 247 U.S. 7 (1918). The Perl nman doctrine
provi des an exception to the general rule that an appel |l ant nust be
hel d in contenpt before appealing a discovery order. See Church of
Scientology of Calif. v. United States, 506 U.S. 9, 18 n. 11 (1992).
Under this doctrine, “a discovery order directed at a disinterested
third party is treated as an i medi ately appeal able final order
because the third party presumably | acks a sufficient stake in the
proceeding to risk contenpt by refusing conpliance.” 1d. The
doctrine applies where, as here, the appellant (like Leavitt, a
nonparty to the underlying litigation) has asserted a privilege
with regard to docunents in the hands of athird party. See, e.q.,
Gll v. @Qlfstream Park Racing Ass’'n, 399 F.3d 391, 397-98 (1st
Cr. 2005) (permtting inmediate appeal of district court’s
decision to unseal its copies of nonparty s allegedly privileged
docunents for use by plaintiff inunderlying litigation); cf. Sheet
Metal Workers Int’'l Ass’'n v. Sweeney, 29 F.3d 120, 121 & n.1 (4th
Cir. 1994) (allow ng i medi ate appeal of district court’s denial of
nonparty’s notion to disqualify plaintiff’s counsel and quash
deposi ti on subpoena, where nonparty asserted privilege with regard
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vacate the district court’s ruling that references in the billing
records to docunents (other than docunents created by his counsel)
are unprotected; (2) vacate the court’s ruling that ST can retain
and use a copy of the billing records in opposing his other
privilege clains; and (3) remand with instructions that ST return
all copies of the billing records pending full disposition of the
privilege clains. See Appellant’s Br. at 33.

On April 20, 2005, following oral argunment, ST filed its
Motion to Dismss Appeal for Motness, relying on the principle
that, “*[t]o qualify as a case fit for federal -court adjudication,
an actual controversy nmust be extant at all stages of review'”

Tonms v. Allied Bond & Collection Agency, 179 F.3d 103, 105 (4th

Cir. 1999) (quoting Arizonans for Oficial English v. Arizona, 520

US. 43, 67 (1997)). Through its nmotion, reply nenorandum and
exhibits (including affidavits of its counsel), ST maintains that

this appeal is noot, because it has offered Leavitt the full relief

he seeks. See Zimerman v. Bell, 800 F.2d 386, 390 (4th Cr.
1986) .

More specifically, ST represents that it recently returnedits
only copy of the billing records to Leavitt’s counsel. According
to ST, it returned the billing records after PEPCO provided ST with
t he sought-after docunments referenced therein, elimnating ST s

need for further use of the billing records to scrutinize the

to information that had been divulged to plaintiff’s counsel).
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conpl eteness of PEPCO s discovery responses. ST has also
“certified that it has destroyed all copies of all notes,
menoranda, and other materials relating to or containing
i nformation derived fromthe unredacted billing records.” See Mt.
to DDsmss at 10. ST maintains that it wll not make further use
of the billing records or the information contained therein in the
underlying litigation.® ST acknow edges that the earlier privilege
and retention rulings stand, but contends that they are no | onger
of any practical consequence, because ST has voluntarily
di spossessed itself of the billing records and, in any event, it
currently is only authorized to use those records to oppose
Leavitt’s now noot privilege clainms. ST also acknow edges that, if
PEPCO stands by its demand for an award of its | egal expenses, ST
will insist that PEPCO agai n produce the billing records, in order
to denonstrate that PEPCO is seeking recovery only for its own
counsel’s efforts. ST naintains, however, that the billing records
coul d be produced only with Leavitt’s consent.

Leavitt opposes ST's notion to dismiss this appeal
mai ntai ning that the i ssues are not noot. He questions whether ST
actually has returned all copies of the billing records, including
copies that may be in possession of its counsel and those included

in subm ssions to this Court, such as a seal ed portion of the Joint

In addition to the foregoing, ST has agreed to join in any
renewed notion to seal the copies of the billing records on file in
the district court for the District of Col unbia.
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Appendi x. Mor eover, Leavitt questions ST s assertion that PEPCO
has now produced all of the docunments referenced in the billing
records. Leavitt surm ses that ST is eager to noot this appeal in
order to avoid a possible adverse decision. Mre substantially,
Leavitt contends that there is an ongoing controversy concerning
the district court’s privilege ruling. Leavitt maintains that this
ruling effectively allows ST to make use of those portions of the
billing records deemed nonprivileged by the court (i.e., references
to docunents not generated by Leavitt’'s |awers) beyond solely
opposing any renmaining privilege clains. Finally, Leavitt asserts
that any promse by ST to make no further use of the billing
records in the underlying litigation is inconsistent with its
position that PEPCO nust again produce the billing records to

support its demand for recovery of its own | egal expenses.’

L.
The parties’ various noot ness contentions obvi ously rai se many
i ssues of disputed fact and law, and they are intertwined with
matters in the underlying litigation not before us in this appeal.
Accordingly, the district court is in a better position to address
the parties’ nobotness contentions in the first instance. W wll

therefore hold ST's notion to dism ss the appeal in abeyance and

'PEPCO, substantially relying on the contentions of Leavitt,
al so opposes ST's notion to dismss this appeal.
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conditionally remand this proceeding to the district court for an
initial nootness determ nation. |In remandi ng, we request the court
to resolve any disputed issues of fact and address whether the
earlier privilege and retention rulings are now noot (and, if so,

whet her they shoul d be vacated). See Friends of the Earth, Inc. v.

Lai dl aw Envtl. Servs. (TOQ), Inc., No. 97-1246, 2000 W. 265620, at

*1 (4th Gr. Mar. 10, 2000) (remanding “for appropriate factua
findings and a determ nation of whether this action is noot and, if
so, Wwhether the previous district court judgnent should be

vacated”) (unpublished); cf. Progner v. Eagle, 377 F.2d 461, 463

(4th Cr. 1967) (conditionally vacating judgnent and remandi ng for
further inquiry by district court, where appellate record was
insufficient on whether omssion of voir dire question was
prejudicial).

CONDI T1 ONALLY REMANDED AND
OTHERW SE HELD | N ABEYANCE
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